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Spencer Young’s claim makes him out to be a superstar, a critical source of revenue for
Morgan Stanley & Co., Inc. (hereinafter “Morgan Stanley” or “the Firm™), and the leading actor
in the Commercial Mortgage Backed Securitics group (“CMBS™). In fact, the hyperbole and
exaggeration of Young’s claims are symptomatic of the many problems that Young had during

his employment with the Firm, Far from being a star, Young was a member of a team, a fact he

seemingly failed to recognize. Young did stand out, however, in that amongst the senior
personnel in his group he alone had no background in executing transactions; he only pitched
business {o potential clients. Instead of working with his tcammates or improving his own skills
in that regard, however, Young consistently tried to take credit for work that others had done,
exaggerated his own role in projects, and repeatedly pursued transactions that werc in netther the
best interest of Morgan Stanley nor its clients. As a result, Young alienated an increasing
number of his colleagues at the Firm. When the time came to reduce headcount in November
2002, Young was an obvious choice. When Young failed to improve upon his shortcomings, it
was no surprise that he was let go during a reduction in force (“RIF”) i late 2002. Young's
Statement of Claim itself exemplifies the self-aggrandizing pattern of behavior that he
consistently exhibited by:

¢ claiming that the IQ program was his idea, when it was actually just 2 new name for 2
type of transaction Morgan Stanley had previously and repeatedly marketed,;

e overstating his role in the IQ transactions, when others in the Finm deserve far more
credit for the program, given that Young never served as transaction manager, performed
no underwriting funciion, and did not contribute to deal execution;

¢ claiming for himself earnings attributable to the IQ program by attempting to count
revenues that had nothing to do with his contributions;

« taking sole credit for “closing” the AXA agribusiness transaction, when he was only
responsible for the client relationship, but made no real contribution fo the execution of
that transaction and indeed did not “close” a single transaction while at Morgan Stanley
because his execution skills were lacking;

» ignoring the contributions of other integral members of the CMBS team; and

¢ misrepresenting his work history at Morgan Stanley to gloss over the fact that he washed
out of the Principal Group because of his repeated errors and lack of teamwork.

In support of his claims, Young points to purporied oral “contracts” and “promises” that
were never made, that no reasonable person in Young’s position could believe ever would be
made, and that contradict Young’s written agreement with the Firm. Indeed, Young’s claims
defy common sense; particularly in 2 down year for the Firm like 2002, no one at Morgan
Stanley would have ever made the kinds of “promises™ that Young has invented. The people that
Young allege made these statements categorically deny doing so. In fact, far from promising
Young “outsized” bonuses or promotions to the highest levels of Fiom management, they
repeatedly wamed him that his performance needed substantial imoprovement and indicated that
he had a fong way to go before he could be seriously considered for promotion.
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I COUNTER STATEMENT OF FACTS
(a) Young Is Transferred From His Original Position With The Firm After

@’ Alienati{ng His Colleagues.
ouug was hindd ;

responsiole for execuy 1z (ransactions involving Commercial Mortgag ‘-1
("CMBS”), which are! bonds backed by pools of real estate mortga gung and Liz

'Haberkomwere asked with growing the conduit busigess by cxugs bumness elopment

- - . 5—’ Foinnine in 1998, Young
also provided supp ort {o Warren Friend who at the nme was responsible for pitching CMBS
transactions t¢ banks arkd INSUrance companes. :

0,1 1999, REDOM - reorganized into the Principal Group (which was heéded-h Jgh
eSteriield, and was gesponsible for originating and purchasing corumercial loans), and the
MANCE l"‘ﬂh!‘nn T neaaed o atl McDonngli_and tasked with client co and

The Prncipal mup was further dmded into the “large loan group
which was responsible! for originating loans in excegg-ng

(which was responslble; for originating smaller foan
contmued to _be jointly responsible for mtmdu g ¢

pwever, it aearsthalk Young is eather cg
do with, or smlply mlsrepmsenung the i

Ymmg, Ex. B, at 13). j (“As co-head of the MSDW conduit for the first half of the year,
production was $500mim+.”). Although the Principal group’s fotel originations in 2000 were
slightly over $2.6 billioh, almost $2.1 billion of that amount was the work of the “large loan”

group, which Young had absolutely nothing to do with. (I, at 1-2) Notably, it was only after

Young had been out of the conduit group for months that jts originations signifi increased
half the amounts cited by Young. (/d,, at 3.) Altho
and 2000, (as well as the subsequent in that began in

andcven then o less ha




ge 1O pere m—th others on his team. Young was perceived by many people to
be much terested in advmcmg his own agenda than improving the perfurmance of the

‘overall ¢ wak e ed| cntlclzed for misinforming his co-workesz apd manipulatis 6}

ipformation to .--A or even it the actual facts did not support him.
’ o approaches and was known

Because the (ransactigns Involved exposmg Morgan Stanley lo nsk, and Because Young's

B OT MEARINe UnsuDpOrtaple Claims O Promises in Order o iry 1o complete rapsactions af any cost.

35

gnalvical skills were not stroge. other members of his oroup bex LAING pereasingly woined 1ha

Young could cost the Fiom a great deal of money by
TANSACHOTL, ' B— '

x i Young worked with a borrower who was known 1 have issues

ng rl'ff!—'?-':rf-um:mmmmam s g Mosgan Stanley owned the

1 - R When the borrowe.r went Into_popmonetary

.-ram ead of alerfing his colleag u&stotm ftvelopment which would have permitted the

11 10 obtain a higherirate of return SWhICh was ]ustiﬁe given the high risk of the investment),

oung remamed sllent an oW € DOITOWE reumvent_the detauit. en Young s

colleagues confronted him about this, Young demcd it at fust, further reducing the trust his

colleagnes felt they cor.ﬁd place in ham.

‘J DL also eated con __f}_',{._ in the Ol'i' ation network b RESEE atine what Moroat

[iey could OLICT I8 ghents. l'or example Youne repeatedly sent clients information about a
convertible brdge floatne rate program that the Firm had already determined wonld pot work,
Yo commued to send out ormation on this nonexastent program even after several semor

1BNAZCTS JI0 0 do s0. 1he group met and expiained to Young why tins program
wouid nol work and instructed nim to stop sending out the promotional materials, but Young
continued to publicize ithe program. This forced Young's colleagues into the uncomfortable
position of explaining tp customers that Morgan Stanley did not actnally offer such a program,
which damaged the Firjin’s credibility with clients and caused the Firm negative momentum in
new business.

On another occak o work on 2 loan in Texas for a
strip mall with many loge iH! E 5 ‘ Y-ad 3 larce retal] establishment to
num---n-nuﬁi@:@ngmmum R iicnt.  here also pendlng ogal issues
nvolving the borrower| that compounded that nsk even i 4—' became jpcreasinely

obyviong that the loan -- too great a risk. Youge was g2ty The conduit group more
entrenched 1 the poleffial Yransaction, DI 'ﬂml aones were forced to Step i to
egeUTe {hial e 10 Re 1Lt

restructuTed. which created tension with the Dean Wiiter broker who

niced g Romuier —
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s business stapnated, Young found others to blame. Young even sent 8 memeorandum to

Westerhe suggesung e sofullon wes to fire us co f:agll&'i 1n ihe condwt group. Iut
Youne's finger poinfiigr was ot based or the facts. tor cxample, Young had becn given
responsioily for an m;ll:mve called CreditSource e volved an effort 10 draw upon the Dean
Witter retuil network ifor a fresh source of lodis B Septesber 2000 Qe circulated a
memorandum highlichtine how little actual busine®™MAd closed fiom this channel compared with
the elatively large yolupe G020 matiand Lt Yad been submitted for review. Yo Eré made the
cage that Morgan Stanley was missing ont on business due to faihures in DCIng and eredit, which

hs could aftribute lo @g s. In fac mmmmmmmm.,. Hed (such as a $125
miliion casino construction loan) revealed thal the low closing rate for CreditSource was due to
c Telatively Jower gpality of the loans themselves, which made {gem poor candidales lor

ops,  Vyith better analvtical and leadership skiils, Young would have recognized

and addressed t e tnte nature ol the problem mnsteat o calmg unuecessary discord within the
P_—_—_—n

perlormance had “mapny crilical developnient issues,  including his lack of teamwork and
judgement and “paranoid” bebavior. (See Ex. B at 13). Westerfield noted that, while Young had
certain strengths, he was “perceived by many people to be much more interested in-advancing his
own agenda than the overall group’s” and thabde *“often nnsmform[ed} or mampulate{d]
information . . . to ma]qe the case for his agenddg ") fe ofien underm: nes his g

W” Id. Westerfield cautioned g ency to send'
matenials out withoul checking their accuracy. Jd. Wester(ieki noted lhal “a broad range of

individuals in the conduit find it very difficult to work with Spencer and try to avoid him. Jd.
Despite the f.u,t that “bpencer has been glvcn every passuble opportumty to succwd, his

John Westerfield eventually concluded that, in light of Young’s performance issues, a
change was needed, But Westerfield (and others at Morgan Stanley) hated simply to give up on-
Young, particularly because Westerfield was responsible for hiring him. And Westerfield
believed that Young had the potential to be a good coverage officer because onggire:Mie
had shown some ab1hty was deve]opmg re]ahonshxps mth chents Acco d y
supported

(b) Young Gets A Second Chance With CMBS. '
After oonsxdmng the problems that Young had been expcnenc@ asked
Friend if he would be willing to let Young resume the agency work he had [ one with

mn‘: successiul under Friend than he had been with the Principal Group.
Furtheggare, it was ho;}ed that Young s cxpcncncc in servicing clients and his seniority level




Upon joining $PG Finance, Young covered approximately 40 accounts. He was assisted
by a junior employed on approximately 30 accounts and co-covered another 10 with Friend.
Most of the accy that Young oovered were institutions fhat Fnend had worked wnth for some

TJ,. &Hd 4 | - k. : [ ' el |2 i . ~ 35 & d

To properly tver an account, Young had to build a relationship with the real estate
groups at his assigned:companies. The goal was io motivate the client to seek an analysis that
would reveal whetha the Firm could offer s.o!uhons 10 the cliomk's needs. These analyses were

he CMBS teamn, Friend would choose a transaction

gee : o personpel ta fac deal which typics ytookail&astthreeto

our mon stoc ;u cause Young had no execution skills. he never sefved as transaction

manager. or played" et m*wm.t:rmﬂmanm Instead, execution was handled primanly

py all of the other me¢mbers of the group mcluding Tim Cra!lagher AJ Sfarm, Ali Nortier,

Adrianne Dicker and Andrew Berman (with Friend’s overall coordination and supervision).

Meanwhile, Young wap responsible for kecping the account informed about how the deal was

progressing and was Supposed to be exploring whether clients were interested in Morgan
Stanley’s-next CMBS tlansaction.

() Young li‘lischarnctérim 1Q.

Young touts thd IQ pmgram as his personal achlevement

)] Itgstead of being Young’s “creation,” IQ was simply the natural
oytgrowth of other long-term CMES products.

Young asserts thiat IQ was “a new business idea with great potential: the cgaation of a

" wholly-owned high quality, multi-seller brand of CMBS.” (Claim 2t 6) In regftffRQ was

sigply 2 new name fori Morpan Stanley products that had previously been market® as LIFE
WTwIVQFIIWamIﬁm-Tm ONIDAN an OF (which stood for “tier one

produc w cature of each of these Prograims Is (hat HIcy Provide mgh-quanty
R I

2)

5
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k ' lf For cxulplc, mstt:' {o rcqumng onc nsuu to comu $1 billion for a (MBS
{ransaction, these prﬁj-cts could allow multiple issuers (o each contribute loans valued at several
hundred million doll

The [t itram.m(,ncm, whlch mvolved Jobn Hancock and Principal Mutual was

executed i | e ated | : started pitchinz the

b‘. product to clicnts at the! () T ; mychent relationship person for
3 these accounts, and ne fvas also the lead of the execution te IR (etle Fareg jgined the

orginal two institu 0 toendem thcmmctcoftr‘m';ac underthc ame TQP. To date,
.

Morgan Stanie as exccuted three LIRL and eleven UF transactiog

0 g an effort 1o dtversify the CMBS transactions, Morgan Stanley began to pitch the LIFE
aft TOY concept lo other insurance compames. By ollening fhese fypes of tansactions 10 ¢
é’ 3 greater amay ol Insurange comparnies, purchasers could further diversify their holdings. Morgan
Stanley began this marHeting cffort in 2000 while Hancock and Principal were involved in TOP
transactions. arl1

79Nl to the use of the Lll'b name to dcscnbc tramsacuons
offered to their compelifors. Accord; “‘) Wit Fipance set eye z 2 pew no or the

uct uld jed Tie naniing process was very much a group

etiort, and the product of gencra tormung.  The group, which consisted of al Jeast five

employees, initially cume up with the name “INS,” which was short for Insurance Company.

“. 4’ But the leam discarded the nanie out of a fear -hat it would be confused with the Iramigration and
Naturalization Service. After some further discussions between team members in May and June

2001, the group eventually seliled upon “1Q,” short for “Institutional Quality,” which the group

decid > a good way to ficscrlbc thc low-nsk loa.ns that would be the centerpiece of the
progiRmliialiiii ] Orte: INO. while Jon Stran u.shed for 1Q,
argus eling spin lmplylng ﬂmt you are smaxter to buy thas” Ol

I Stram May 30, 2001, letaohed as Ex. C, at 1.}

Whatever role Young p]ayed in the neming, however, it is utterly inaccurate for him to

(i) Y

€ SHile mot vation for the select group of competitors in this field to copy a name

Morgal ran ey was retmmng contlol over the pro uct s name, and
that was ussoclated with

organ Stanley.

1
| 6
i
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t Young agreed 1o as a CDI]dltIOIl of his cmployment w:th Morgan Stanley makes it
clear that this mark is Morgan Staniey’s property. (See Morgan Stantey Dean Witter Code of
Conduct 2001, Securities and Asset Management Businesses, relevant portion attached as Ex. D,
at 28, (“MSDW owns all rights in any intellectual property developed by you during your
employment with MSI?W that relates to MSDW’s business . . . . For this purpose, the Firm’s
intellectual property ifjcludes . . . trademarks or service marks (and related registrations or
applications for registeation) . . . .”), see also Code of Conduct Acknowledgement, February 9,
2001, attached as Ex. E (“I, Spencer C. Young, have received a copy of the Morgan Stanley
Dean Witter Code of (onduct 2001. I acknowledge that I have read the Code of Conduct and
that Y understand and agree to abide by the requirements set forth herein.”).)

(iii) ‘fgoung ::_nlsrepresents his role in the 1Q transactions,

presentation for IQ2 an 1Q3, and Al Nortier presented the 1Q4 transachon. Young attended
each presentation with the rest of the deal team, but his representation that he presemted these
deals {o the rating agmmps is yet another gross exaggeration.

YOl.lIlg claims l.l}at }J‘ld onledl a dstailed ssrvicine standard with Nah.O.IJW‘ldB,
_n, O] Iy 2 Ty 1L ¢ master m(}m ” m"nw M SEIVICIOE SianGar
a5 actys reat al'm!lﬂ' when Nationwide insisted that such a standard be incorporated

mio JQ, Adnenne Dhcker adapted the TOP standard to fit IQ1. The Finn continued to use
Dicker’s servicing agreer em in subsequent transactions.

@iv) Y‘ng tries to claim credit for work others did for IQ.

Young goes on i claim that a number of clients “became first-time CMBS clients” for
Morgan Stanley “{a]s a rpsu]t of Spencer’s efforts in establishing” 1Q. (Claim at 7.) Young’s
| o

1 Farmerly known as Unive+t.

7 | | 5




8

claim puts great emphsis on the fact that particular clients participated in a CMBS transaction

during his tepure. Butjhe ignores the key contributions of those who came before him and those

who worked with him). Young also fails to recognize the importance of timing; i

companies are often r¢luctant to sell their loans until they have the right reason to

rgany cases, it just so kappened that the timine was fght for a number of companies tg join 1Q

¢ Young was the boverage ofhcer. This does not mean that the work of those other than

oung WIo pwlt up e retatonships and helped companies becorne comfortable with CMBS

and 1Q can, or should Bc ignored.

For exam{NpdOng before IQ was launched, Warren Friend had esis biished Morpar
Stanie srelatlonshz ViU CKconvincine then tO okl car relationship from JP
Morgan and b em into eLIFEand theTOPtmnsactl f?l- milarly, Y oung mnherited
Aegon irom «ul"ﬁ?___ serving EAPe Drcer. Rt ol atsO gave Y oung along
with Advienne Dicker) resoons _mﬂﬁnv.ur".rm‘l'mm Al Frend bad established a hip
Evel relationship with the cliept through Bob Towse, a senior banker ghed dorgan Stanley, who

discovered through crofs-selling that Allmerica was interested in CM t-‘;_) [any people on the
IBS team, includi nend and Louis Colosimo, spent over fou Ll;ﬂMﬁ gopwide.
Whern [ c W ol them 19 l 3 LU OUNE oovered ﬂle

accoynt, byt gr '-- h & 3 f'd/- MONYrelau 1ip Was established by

Jonathan Frey, who had worked for MON YRR rolning Morgan Stanle il Frey

temporanly fefl the p t0 work In Australia, Young Rssullad covorage '“un- ies fo
M&g that were lmute:dtopmw pne basic contim s.'__.-.u;'_.{,' jate Farm and Upion Central

ame to IQ through John Marzonig’s ¢ -m@_ progucts. After Marzome
eported thal THes raue anted to leam more about CMBS, Young was assigned to cover
them.? But Marzonic had to arrange senior level meetings with Friend before they compnitted to

participating in an IQ transaction. Finally, Young’s clg t he was responsible for the
participation of the remaining accounts is entirely f; ne cov duties
W Vi Lincol ential, Principal, CIGNA, .

a ) Yimng misstates revenues attributable to 1Q.

SCA culate the producqvxty of the conduit grouy
for revenue generated by other members of the
Principal Group as his own.

| '?

|

H

2 I!Bmxthnohngthathot*ofthﬁ;e&ocouu!swmonﬁ'oungscmmgehstWhanMatzomcalatedSPG

Finance that they were mq:csted n IQ. Had Young cold-called either of these conpanics, perhaps he would

have been able to claim this business. As it furned out, Marzonie’s cross-selling exmed him credit for State
Farmm and Union Central Ljife

“ 8
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SpecificaV g ung alleges that “Morzan Stanley is positioned to complete at least 4

deals per vear and geleTIE 10 MILION + per transaclion. am at 6.) In reality, Morgan
Stafley nas jaunched 2 ToTal of only 2 10 deals since is inception in 2001, In 2003, the Firm
expects to close three thansactions; they have never done four in one year. Currently, 018

that threc 10 ransat oS Ll U2 COIIuCen I 2007,

Moreover, the new issue fee 0 e revenue_that Mo _
transaction — from the first four IQ deals has rang aporoximately $2 26 millicn.ta.83.03
nutlion.” Young's ciz that 3 ansaction generates over $10 million dollars is. entirely
iMaccirate. In order t¢ come even close to $10 million, Young must take credit for revenue
generated by Morgan 'Stanley’s Principal Group (which participates in the transactions by -
ountnbuhng loans Jusé like the insurance company clients do) to SPG Finance. Such an
accounting is entirely inﬂppmpnale‘ All revenue penerated by the Principal Gmp can only
fairly be credited back fo that group (and not to the Finance Group) because they opigimated the
loans and bear all of he loans’ assocmted nsk in each IQ transaction. Snnpl *

Pnnmpal sroup does pay now 1ssue fees jllSt hc ¢ other de: parhcnpants (wluch is reﬂected in
the $2.26 to 3.03 mxllmp) these fees are the extent of SPG Finance’s revenue on Principal Group
loans.

(d) Young Eixaggerat& His Role In The AXA Transaction.

Next, Young cldims that he “did close the agribusiness transaction for AXA F'umnmal
(Claim at 5.) At best, this statement is seriously misleading. This language imph Young
worked on the deal’s execution. In reality, Young lacked an execution backgro
comg AXA with Fnﬁd and worked with Sanjeev Khanna and Cecilia Tarrant to determine
approp e chent when the agnbusmass business transaction evolved. Young

helped the team collect {the necessary da talked to paople about the data, wiule Khmma,

e team worked together to
- A Financial selected a
J e cxecuuon team of

fact that he entered SPQ Fing
never acknowledges in his ¢ () te lacked deal execution experience The typical carcer track
in SPG Fmance begins with 1e :

M Ypung, » had no execulion xpcnence and did not understand the
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Vi ent grade bor

f
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technical aspects of thL transactions in which his clients participat en he tried to insert

himsel into execution E ork, be ofien created more ppadgdems for his colleagues 10 solve.
_— - .

Colleagues did pul trust Young, because he Teflabit of blamins bis exrors on them. For
example when Younel was pre a pitch for Allslale, he |ﬂrr’mm‘i potential
remvestment retums. On thc (lay bcfore tie meeling, Faend reviewed Young's analvsis and
determined that it might be o ermor.  Accordingly, Friend instructed Young no
dunng jhe meetinp, bRt 10 sunply indi 0 the client that they were working on a more
W Degpite Friend’s clear instructions, which he reiterated prior to the meeting,

oung arose from the #bie in the middle of the mecting, opened up a flip chart, and walked the
client through the exact calculations Friend had instructed him to omit. When Young finished,
Friend recovered by explaining that they still needed to check on the analysis and would get back
to Allstate with more fetails. As it tumed out, Youny's analysis was indeed flawed. This
incident made all three ¢f them lock silly in front of a tough account.

@ fer the 7 . Young blamed the faulty analysis on his junior colleague AJ Sfarra,
clauning Iﬁmmmlm_- ore: JNACT r’T(:-‘Jn Jriend noted that Sfarra had only
followed Youne’s instriictions 1ht to reach
Tend qunno the piic] Geveiopment Process.  young even went so far as to grgpgp a self-
serving chronolopy ol TYERIS I ANENION (o cover his tracks: Frignd Ieca ing Young thal e
chronology did not accyralely reflect what happened. By 1hat paint, it had becorne apparent to

niend that Young was }repeatlg the same pattern of conduct that had gotten bim into trouble
with his colleagues in I.T Principal Group.

Similarly, as he had done in the past, Young continued to ignore direct instructions and
remained intent on doig things his way, despite the harm his plans cansed to the Firm. For
example, clients ofien idquired about their ability to minimize their risk when they investigated
CMBS transactions. Orie theoretical method of minimizing nisk was known as the “inverted Y.”
That structure was used brce by Morgan Stanley in a transaction between two clients who knew
each other well, but it jwas ultimately decided that it would not be appropriaie for the vast
majority of SPG’s dealq because the costs of the transaction outweighed the polential savings.
Friend spoke with Young and Louis Colosimo shortly before they did a pitch for a client, making
his hesitation clear and instructing Young net to talk about the inverted Y structure. However,

oung ignored this instfuction and sugeested the inverted Y structure to the client during the
pitch. _Irend teamed this Trom Cologung, who called 19 express his disbelief that Young had
brougl e transaction despite Friend’s instructions.

ex] Y structure, the nun-mveshnmt grade bonds are kept (5 ﬁ'um

paﬂz Dack ShouTd their 1t 2 ) e ) T 3L a1
joint asssts. oung siproposed mverted tr.msactlon therc were mulnple clients who were

W TS MBS transactipns. This would have required separate side agreements between a
number of clients that did not know each other and werc vnfamiliar with CMBS issues; there was
no guarantee that everyqne would honor their commitment — or be around long enough -

reimburse the others for iy losses. After Young’s meeting, the cxecution team had to go back

and explain to clients why this structure would not work, creating more work for them and
discrediting them in frontjof clients.

10
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Young elso cldimed credit for work others dimosmg Eged out sheets at budget

-1

Young's colle ‘;_;7;‘ ew Beitan canic up wiih the idca ol ofle chents & retained vietd
<ontiag] ) 5 r them that 1t
was his 1dea H:-W BON. d scovenn at Young wag in fact passing off
Begman's tdea as his om confronted Youns. Fnend was forced to explain to Young something
that should have been; obvious to anybody in Young's position: Young should have given

Berman credit and mc]nded him in meetings with clients to whom Young wanted to piich the

idea. :
(V] Young’i Incessaunt Focus On His Compensation Undermined His Work.
Central to Young mareh:salleganunsthmhewaspmmsedandeamedan
“outsized bonus” for 2 _ end 11 pther Morgan Stantey
employee bed ¥ g an “outsized bonus” at ' the next level” or anything siml in
"’1 / he contrary Young s supervisors repeatedly made it clear to Young

2002 or any other

that he was not on Ira k for more pay unless he was able to significantly improve his work
(which be failed to do).; Of course, bonus payments were algo tied to the overall performance of
the Firm, which had a dpwn year in 2002.

- oung T bonus that he felt was inadequate — and occurred appmxunal:ely every
other month. At thc itial meeting, Young thanked Friend for “saving” him from his last
“’3 department. Despite the fact that he clearly needed “saving,” due to his performance in the
Principal Group, Young went on to comp he fe]t that his 2001 bonus was low bmuse

people i the Principal Group did not hike je ined :

2001 _bonus had bcen hverl erous_because, g was nol responsnble for almos: any
revenue at = nevertheless he had recewﬁ a su% _ iF ﬂﬁh S, WhICR FTicnd cXpIaIned 1o

Teceive higher pay aud 4 promotion and asked Friend for specific ways to accomplish his goals.
"'4' Consistent with the typi¢al practice a an Stanlay, Friend never stated that there were any

z ed out t the eve of pay and thc ty
pmmonon were conunent on other Morgan Stanley departments making their respective

}  Quntop of the meetings thit Young initiated, McDonnell encouraged Friend to conduct regular meetings with

Young becanse she felt ungneededaddmoml supervision. During these sessions, in addition to discussing
client coverage issucs, Y\ would often raise complaints about other employees.
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least, $10 mitlion per yjear n 1he previous )ear by contrast, Young gencraled virtualty nothmg
Along those lines, Fnepd mentioned that the AXA Finuncial agribusiness deal be a great
transaction to help Yojing wmcrease his revenuc becausc it was worth $3 mill did not

promise Young a boml_s of .mﬁ gu;e for snmglx land%g or L!OSIEE that transacuoni which was
OOVIOUSiy part 0 1C job that Young wis expecied o periornm.

ed 14 Young that espeua y in a down year bike H ' nearly eVeryone at
Morgan Stanley felt uriderpaid. She acknowledged that there were times when other firms on
Wall Street paid more gnd that each person had to eval se higher paying opportunities as
they came along. Far from promising Young a prom Young that

he was not under cossideration for prometion to Managing Director and that his overall
perionnance noeced {6 JMprove s:smﬂcanﬂy Petore hie would B‘c constdered soriously 10f such a

It would, moreover, make no sense for McDonnell or Friend to make the promises
claimed by Young. Tha use of a revenue target alone is an inaccurate measure for promotions at
Morgan Stanley. Propnotion decisions are based wpon many factors other than revenues,
including leadership, peoplc management, teamwork, respect for individuals and cultures,
integrity, client-centricity, professional gkills, innovation, contribution to the Morgan Stanley
community, and commeércial orientation, as well as whether the role the individual is performing
is one that warrants an officer at the Managing Director level. Moreover, proposed promotions
are reviewed by numérous levels of Firm management. Even strong candidates, whose
promotions are snpport‘Pd by their groups, are often eliminated from contention as the process
progresses. Because ¥riend and the other Managing Directors in SEffgi not control the
promotion process afte lhcy select their own candidates, Young’s claim u’ fend and other

prean Stanley Ma Raginge _D‘ clorg dire: nromicad an(l represeiled 1o aRence: mm-
be . . . promoted to the ext evel’™ is even qore unrealistic_ (Claim at 6.)

certainly never p w_;w Young that “his bonus would be increased to

vonvertied] new SPQ cliepte ™ (Claim at 5.) y event, there Is no
bonuses, which are discretionary. Simil i er
to Young that “he would receive an ‘outsize nus’ at the next level

i d ! mﬂ]{'l"{i'.tfx‘mut mness transaction® Jd
alleged promisesido not even have the ring of truth. Setting aside the fact that neither

Even Young is unsure-offthe details involved in the alleged promise he clains Priend made. At one point,
Young claims that he wold get this eutsized bonus “if he were uble to fand the AXA Financial apribusiness
ransaction.” (Claim at &) (¢mphasis added). Two paragrapbs later, Youny alleges that he “would receive a
Zggzd ‘)nu!sizcd bonus” . .| it he were abde to close he AXA Financial agribusiness transaction™ Id. {(emphasis
a .
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McDormell nor Friend would ever make such promises to any employes — let alone to a low
performer like Young } it is welt known that direct managers do not even have sole discretion in
setting their employegs’ bonuses and the phrases Young cites have po particular meaning at

Morgan Stanley or in the industry.

Moreover, tota] compensation decreased significantly at Morgan Stanley in 2002 as
compared to 2001. Bopuses routinely vary widely depending on the performance of the market,

from 2001.5 Compensation paid to Executive Directors in SPG decreased by 25.1%, while the
ire M PG Finance — the group Young worked with — took a 27% pay cut ovex

that same time ff -:..' v

For an employee whosg ormance was as weak as Young's, Young's claim e deserv:

an “outsized” bonus is hothing short of preposterous.

Finally, although Young baldly asserts that Morgan Stanley induced him to stay with the
Firm with promises of # bonus and promotion, Young never indicated that he had any competing
offers of employment.! And certainly Morgan Stanley never induced Young to' abandon other

offers or made anyg1@Wises that Young could have reasonably “relied” upon to forego better
offers. To the con J_’l,. Young’'s 2001 performance evaluation, when Young expressed
his unhappiness about e many areas of improvement that were noted by his supervisors, Faend
said that 11 Young aid gof ltke what he gias daine gnd wanted fo jeave, Fanend would et fin keep
his job witile he looked for 4 noucaige Young declined Friend’s offer, stating that he wanted o

work on unproving his situation at Morgan Stanley. Unfortunately, Young did not show the
necessary improvement in 2002.

(2) Yoang’q Defamation Claims Are Totally Without Merit.

Young’s defambtion claims are vague and without merit. Morgen Stanley has not
defamed him in any wiy. Presumably in an effort to mask the weakness of bis claims, Young
offers blanket assertions instead of concrete details that would permit adequate investigation.
Young claims that “after Morgan Stanley conveyed to the financial institution false and
defamatory mformation abpdlWpencer, the financial institution withdrew its conditional offer of
employment.‘_’ (Claim ;at {0 , his aliegatton i |m.o..._:1_c_, aoite ac it does not identi 1€
P l... offer or the?s i._gtl-.;l] talse and de [argatory information that wag & nl,i_,;-;tl
OnvVevEd chice 1t {oisay thal there 15 no evidence that anybody at Morgan Stanley made any
alge stafoments about Young in any context, and it is impossible to evaluate Young's vaguely
worded claim in any greater detail.

b
P
!
i

*  These cakulations are bdsed on employees who worked for the Firm in both 2001 and 2002.
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(h) Ultimalely, Young Was Terminated Because of Economic Conditions and
His Paqr Performance.

2002 was a vc}y difficult year across Wall Street and at Morgen Stanley. The markets -
were down and the eo{)nomy was soft. In an effort to right-size the organization and keep the
company profitable, Morgan Stanley was forced to let go of 2 number of employees. The
November 20, 2002 R%uctlon in Force (the “RIF”) included many senior level employees in an

effort to significantly reduce the Firm’s compensation expendltumm

Ith McDﬁnnell and Fnend leamed of the

with others ad that hd dld whatever he wanted to do, despite the ramification to the Fims. In
yet another effort to ¢nco pung to improve and he!p him overcome his inability to
recognize his perfom ce id "." iend conducted a special mid-year revi
ugusual practice generslly is resefved Tor problem emnloyecs. As Fnend gathered data for the
review, four consistent] themes emerged trom conversations with Young's co-workers Young
had “team player issues;” he operated according to “his own aganda' he used Ve goTess
i i i onstrated a *“lack of judgment.” S Iy
) As reflected in notes from Friend's mldyear review, mechng
P ed Young that “I dog’t have s platform for you to move into 1 make
MD" attimy Youn imrmm smcation] do AT a. f

As Ymmg had done throughout his tenure at Morgan Stanley, he\ifgdalienated manv o
his colleagues in the Finance Group by 2002, Accordingly, when the RIF was anncunce
SCINOT Thanagement, several people who were familiar with Young's history and performance
calied Friend to suggest that he consider Young for the RIF. Friend then carefully examined
how his department cohld function with fewer employees. In addition to all of his teamwork,

Judgment and trust 1sspes, Young lacked the execution skills that Andrew Berman, the other

coverage officer, possegsed. While Young had strong relationships with certain accounts, Friend
realized that those relatfonships would be easier to replace than the ones Berman had developed.
McDonnell, Westerfield and Tufarieilo all agreed that selecting Young for the RIF was the
proper decision.

MO Etanley was more than generous to Spencer Young over the course of his

empl ieittead of terminat; £ hirg when he did DOL St ced at conduit lepding. the Firm
found him another posifiorl under Fniend. But Young <id not work as a cooperative member o

the CMES Ye2my or nn non the oiher problems that had consistently plaguedhmldnnng
iusttmeatMorgauSt : jsgues ] i5 relative
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II. COUNTERSTATEMENT OF LAW

A. As An At-Will Employee, The Alleged Promises to Pay Young An Qutsized
Bonus and Promote Him at the End of 2002 Must Fail.

Young claims that Morgan Stanley’s alleged promise to pay him a “non discretionary
‘outsized bonus™” and to “compensate(} and promotef]” him to Managing Director constituted an
express contract that obligated Morgan Stanley to pay him a bonus and promote him once he
“closed the AXA Financial agribusiness transaction” and “devcloped the IQ Brand into a
revenue platform of at least $25 million annually.” (Claim at 11.) These allegations do not state
a valid claim for relief, and therefore they should be dismissed.

1. Young Expressly Acknowledged His Status As An At-Will Employee
And The Conditions Under Which The Terms of His Employment
Could Be Modified At Any Time.

When Young joined Morgan Stanley on March 17, 1997, he signed an employee profile
form acknowledging that he was an at-will employee of Morgan Stanley.

I understand and agree that employment with Morgan Stanley & Co.
Incorporated is employment at will. Accordingly, 1 can leave the Firm at any
time for any reason, and likewise, the Firm may terminate my employment at
any time with or withont cause. 1 also understand that Morgan Stanley & Co.
Tncorporated will, from time to time, establish rules, regulations, policies and
employee benefits governing my employment. I further understand that these
guidelines, and any employee benefits which are corrently in effect or may be
established, may be changed from time to time at the sole discretion of Morgan
Stanley & Co. Incorporated. . . . I alse undersiand that no employee or
representative of Morgan Stanley & Co. Incorporated has any authority to enter
into any agreement contrary fo the foregoing, unless such an agreetent is in
writing and signed by a Principal of the Firm.”

(See Employee Profile, atiached as Ex. G, at 4) (emphasis added). Young specifically
acknowledged Morgan Stanley’s ability to end his employment for any reason. And, he
acknowledged that no one could change the terms of his employment without a written
agreement signed by a Principal {(now called Executive Director) of the Firm. Young fails to
prove — or even allege — that any of the alleged promises made to him were reduced to writing
and signed by a Principal (now called Executive Director) of the Firm. Thus, Young fails to
state a valid claim for altering the terms of his employment with Morgan Staniey and his claims
should be dismissed.

2. Because Young Was an At-Will Employce, the Promises Allegedly
Made to Him Are Unenforceable.

New York law clearly states “that where an employment is for an indefinite term it is
presumed to be a hiring at will which may be freely terminated by either party at any time for
any reascn or even for no reason.” Murphy v American Home Products Corp., 58 N.Y 2d 293,
300-301 (N.Y. Ct. App. 1983). Put another way, “Absent an agreement establishing a fixed
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duration, an employment relationship is presumed to be a hiring at will, terminable at any time
by either party.” Sabetay v. Sterling Drug, 69 N.Y.2d 329, 333 (Ct. App. NY. 1987) (ciiation
omitted), Accordingly, employers retain “an unfettered right to terminate the employment [of an
at-will employee] at any time.” Murphy, 58 N.Y.2d at 304. “Absent a constitutionally
impermissible purpose, a statutory proscription or an express limitation in the individual contract
of employment, an employer’s right at any time to terminate an employment at will remams
vnimpaired.” Wright v. Cayan, 817 F.2d 999, 1003 (2d Cir. 1987), cert. denied 484 U.S. 853
(1987) (quoting Murphy, 58 N.Y.2d at 305, 488 N.E.2d at 91, 461 N.Y.8.2d at 237). An express
limitation is a “written policy of limitation on the employer’s right to discharge” that the
employee knew about “at the time the employment commenced and, in accepting the
employment, the [employee] relied on the termiration only for cause limitation.” Novinger v.
Eden Park Health Sves., Inc., 167 A.D.2d 590, 591 (3d Dept. 1990).

Young fails to allege the existence of a contract that fixed the duration of his employment
with Morgan Stanley. He also faiis to cite any written policy limiting Morgan Stanley’s right to
terminate him that he was awarc of at the time he joined the Firm. Because Young was an at-
will employee under New York law, Morgan Stanley had the legal right to alter the terms of his
employment at any time. This means that Young could not have an enforceable expectation of
either a raise or continued employment with Morgan Stanley. There is no basis on which Young
can enforce these alleged promises. Young”s breach of contract claim should be dismissed.

B. Promissory Estoppel, Equitable Estoppel And Quantum Meruit.

1. Young’s promissory estoppel claim fails becanse New York does not
recogpize proinissory estoppel in the employment context.

New York does not recognize promissory estoppel as a valid cause of action in the
employment context. Miller v. Citicorp, 1997 WL 96569, at *10 (8.D.N.Y.); see also Van Brunt
v. Rauschenbuerg, 799 F. Supp. 1467 (S.D.N.Y. 1992) (dismissing a promissory estoppel claim
because “New York does not recognize promissory estoppel as a valid cause [of] action when
raised in the employment context.™); Dalton v. Union Bank of Switzeriand, 134 AD.2d 174, 176-
7 (1st Dept. 1987) (holding that promising “plaintiff employment at a certain salary with certain
other benefits, which induced him to leave his former job and forego the possibility of other
employment in order to remain with defendant, does not create a cause of action for promissory
estoppel”). '

Even if this black letter rule did not apply, Young’s claims would fail because he cannot
demonstrate the components necessary to sustain a claim of promissory estoppel: “(1) a clear
and unambiguous promise; (2} reasonable and foreseeable reliance by the party to whom the
promise is made; and (3) injury sustained by the parly asserting the estoppel by reason of
reliance. Miller, 1997 WL 96569, at *10. Young’s claims fail under this test, because none of
the so-called “promises” Young alleges are sufficiently clear and unambiguous, and there is no
evidence that Young reasonably relied on the so-calied promises. To the contrary, Young's
inability to find work today confirms that he would have been unlikely to find work last year (in
a tougher climate) had he sought to leave Morgan Stanley.
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2. Equitable Estoppel.

Young’s claims for relicf based upon equitable estoppel are even weaker, as that doctrine
“is to be invoked sparingly and only under exceptional circumstances.” Gross v. New York City
Health & Hosps. Corp., 122 A.D.2d 793, 794, 505 N.Y.S.2d 678, 679 (2nd Dept. 1986) (hoiding
that failure to identify the person who allegedly misled a mother about the cause of her child’s
birth defect is “inadequate to support an equitable estoppel claim™ /d)). The doctrine of equitable
estoppel stops a party from denying “any matenial fact which, by his or her words or conduct, . . .
the party has intentionally or ncgligently induced another, who had a right to rely upon such
words or conduct, to believe and act upon them, thereby changing positions in such a way that he
or she would suffer injury if a denial or contrary assertion were allowed.” 57 N.Y. Jur.2d
Estoppel, Ratification and Waiver § 3. Equitable estoppel is appropriate “where a party makes
(1) a false representation or conceals a material fact, (2) with the intention that the other party
will act upon the false representation or concealment, and (3) knows the real facts.,” Unadilla
Silo Co. Inc. v. Ernst & Young, 234 AD.2d 754, 755, 651 N.Y.8.2d 216, 217-18 (3rd Dept.
1996). However, “in the absence of fraud, a mere promise to do something in the future cannot
form the basis for an estoppel.” Id. Young has not alleged frand, yet the promise he seeks to
have enforced — to pay him an “outsized” bonus and provide him with “fair compensation” at the
end of 2002 — is merely an unenforceable promise to do something in the future. Therefore, his
claim of equitable estoppel should fail.

Second, Young misunderstands the effect of equitable estoppel. The doctrine precindes
the party being estopped from making particular arguments. It does not, as Young alleges,
“apply to enforce Morgan Stanley’s promises” to Young that he would receive an “outsized”
bonus and “fair compensation for the development of” IQ. (Claim at 13.} Even if Young had
stated a claxm for equitable estoppel and Morgan Stanley were precluded from arguing they had
not promised him the bonus and compensation at issue, Morgan Stanley wounld still have other
arguments at its disposal. Specifically, Young’s status as an at-will employee allows Morgan
Staniey to terminate him at any time and gives him no reasonable expectation of receiving that
bonus or compensation al year end.

3. Quaniom Merit.

In order to prove unjust enrichment, or quantum meruit, Young must demonstrate that (1)
Morgan Stanley was enriched; (2) that enrichment occurred at Young's expense; “and (3} the
circumstances were such that equity and good conscience require defendant to make restitution.”
Universal Acupuncture Pain Svcs., P.C. v. State Farm Mut. Auto. Ins. Co., 196 F. Supp.2d 378,
387 (8.D.N.Y. 2002) (citation omitted). As an action brought under quasi-contract theory,
quantum menut is designed “to prevent a party’s umjust enrichment.” Mawro v. Orville, 172
Misc.2d 499, 502, 660 N.Y.S.2d 662, 665 (N.Y. Sup. Ct. 1997) (citation omitted). Once again,
Young's efforts to apply this doctrine to his case are entirely misplaced.

In Freedman v. Peartman, 271 A.D.2d 301, 706 N.Y.S.2d 405 (1st Dept. 2000), plaintifl
was an investment banker who was paid salary and orally promised a six month review, “a
significant year-end bonus,” and participation in the deals he worked on. Plaintiff alleged that he
relied on promises that he would be “fairly compensated” and reassurances that defendants
would give him an infcrest in particular transactions. Jd. at 301-02. The Court held that
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plaintiff’s allegations “that he performed services far greater than the defendants deserved for the
compensation he reccived” failed to state a claim because “none of the scrvices allegedly
performed are ‘so distinct from the daties of his employment and of such nature that it would be
unreasonable for the employer to assume that they were rendered without expectation of further
pay.”" Id. at 304 (citation omitted).

Likewise, Young's claim of quantum meruit fails. Young was a salaried, at-will
cmployee, much like the broker in Freedman. Young's duties before and during the 1Q
transactions involved marketing CMBS transactions to clients or, as Young alleged, he “headed
up new business development on the issuer side for more than two years™ (Claim at 4) He
never alleges that his responsibilities increased in 2002. Young was not asked to, nor did he
perform, any extraordinary tasks that would warrant additional compensation. Young — and his
colleagues on the CMBS 1cam - merely performed their assigned dutics as they marketed and
executed cach [Q transaction. Finally, Young fails to prove that Morgan Stanley was unjustly
enriched.

C. Young’s Claims Fail Due to A Lack of Definiteness.

In his effort to circumvent the legal deficiencies of his claims, Young cites Knapp v.
McFarland, 344 F. Supp. 601, 612 {S.D.N.Y 1971) (enforcing a writtch agreenient stating that a
“premium ‘will’ be paid™). Young’s reliancc on this principie is misplaced because unlike the
plaintiff in Krapp, he had no such written agreement to support his vaguc allegations. See also
Harden v. Warner Amex Cuble Communications Inc., 642 F. Supp. 1080, 1096 (S.D.N.Y. 1986)
(finding that the “bonuns was an integral part” of claimant’s compensation because “Paragraph 2
of the Agreement clearly defined compensation in terms of base salary and bonus™). Without a
written agreement, there are no defined terms upon which Young can rely to cstablish his claim
for a bonus. Instead, as an at will employee, whether Young received 2 bonus was completely
within the discretion on Morgan Stanley.

Young notes that “if therc cxists a reasonable basis for calculating the bonus due an
employee, a court may enforce the contract term. Bonus history thus may be used to determine
an appropriate bonus amount.”  Giuntoli v. Garvin Guybutler Corp., 726 F. Supp. 494, 508
(S5.D.N.Y. 1989); see also Harden, 642 F. Supp. at 1097 (calcuiating the bonus on the basis of
written provision increasing plaintiff®s base salary and bonus in the year at issuc). Instead of
looking to the course of dealing between the parties, as the law requires, however, Young has
demanded an amount that docs not reflect any basis of dealing established by the parties. Young
received five bonuses during his term of employment with Morgan Stanley:

Year Bonusb
1997 $522,250
1998 $ 434,375

Tlmsc.mnnhers differ from the borus amoumts provided by Young in his complaint because be presumably
incledes EICP awards within his bonus numbers. (Claim at 4.) EICP is sebject to forfeiture if the emaployee
does not continue employment for a specified periods.
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1999 $ 588,250
2000 $ 505,750
2001 $ 473,750

Young’s claim that he should receive a bonus of $1.059 million — an amount more than

twice the size of his previous bonus — i1s preposterous and inconsistent with Ins bistory at Morgan
Stanley.

In the alternative, Young suggests considering further compensation in the range of
$5.559 million to $12.134 million, nearly ten times the largest bonus he ever received, based on
his unsupportable and untrue claims that he created IQ, and his distortion of the revenues:
attributable to 1Q. Not only is this suggestion totally withowt merit, it yet again highlights
Young's distorted view of his seif-importance and his self-delusions about his contributions.

b. Morgan Stanley Did Not Promise Young a Bonus or Additional
Compensation.

Morgan Stanley denies that it promised Young any additional or future compensation and
denies that the same are owed Young. Morgan Stanley had the nght to terminate Young, an - -
at-will employee at any time. Young analogized Morgan Stanley’s obligation to himn to that of a
diner in a restaurant who is obligated to pay for “the food consumed” before be Jeaves. (Claim at
15.) Morgan Stanley has done just that by paying Young the salary he nightfully eamed while
working at the Firm. In fact, Morgan Stanley went beyond its obligations in offering Young 2
comprehensive separation package.

E. Defamation.
1. Young fails to state a claim for slander ander new york law.

New York law requires that “[iJn an action for libel or slander, the particular words
complained of shall be set forth in the complaint.” N.Y. C.P.LR. Rule 3016(a). An action for
slander “is required to state in haec verba the particular defamatory words claimed to have been
uttered by defendants. This requirement is strictly enforced and the exact words must be set
forth.™ Gardner v. Alexander Rent-A-Car, Inc., 28 AD2d 667, 280 N.Y.S.2d 595 (1st Dept.
1967). A party fails to state a claim when he “fail[s]to set forth the particular defamatory
words,” Well v. Rambam, 300 A.D.2d 580, 581, 753 N.Y.S.2d 512, 514 (2nd Dept. 2002).
Merely “paraphrasing of defendant's alleged statements” does not satisfy the particularity
requirement in Rule 3016(a). Ramos v. Madison Square Garden Corp., 257 A.D.2d 492, 493,
684 N.Y.S.2d 212, 213 (l1st Dept. 1999).

Furthermore, the complaint “must allege the time, place and manner of the false
statement and specify to whom it was made.” Dillon v. City of New York, 261 A.D.2d 34, 38,
704 N.Y.S.2d 1, 5 (Ist Dept. 1999). Therefore, when the alleged defamatory remarks “were
alleged to have been made by unknown persons to certain unspecified individuals, at dates times
and places left unspecified,” the claim will be dismissed for lack of definiteness. Bell v. Alden
Owners, Inc., 299 A D.2d 207, 208, 750 N.Y.S.2d 27, 28 (1st Dept. 2002).
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Young fails to meet this sirict pleading requirement. He claims that “Morgan Stanley,
through Warren Friend, conveyed to the financial institution false and defamatory information
about Spencer;” that “Morgan Stanley conveyed to the financial institution false and defamatory
infornmation about Spencer;” and that “Morgan Stanley has provided Spencer’s prospective
employers and/or others with faise and defamatory statements regarding Spencer’s employment
with, achievements at and/or termination from Morgan. Stanley.” {Claim at 10.) Young never
alleges the “exact words” required under Rule 3016(a), Gardner, 28 AD.2d at 667, 280
N.Y.S.2d at 595; instead, he makes conclusory statements about unspecified, but allegedly-false
and defamatory information, The Statement of Claim also fails to identify the “time, place and
manner” of the alleged defamatory statements. Dillon, 261 A.D.2d at 38, 704 N.Y.5.2d at 5.
Finally, claiming that these statements were made to prospective employers or financial
institutions fails to adequately identify the person or people to whom these statements are made.

2, Even if Young states a claim, his claim of slander per se is not
actionable.

An actionable claim for slander per se must be “incompatible with the proper conduct of
the business, trade, profession or office itself. The statement must be made with reference to a
matter of significance and importance for that purpose, rather than a more general reflection
upon the plaintiff’s character or qualities.” Culverhouse v. Cooke Center for Learning and Dev.,
Inc., 177 Misc.2d 365, 370, 675 N.Y.S.2d 776, 780 (N.Y. Sup. Ct. 1998) (quoting Liberman v.
Gelstein, 80 N.Y.2d 429, 436, 590 N.Y.S.2d 857 (1985)). Young alleges that Morgan Stanley’s
intent was to harm his reputation within his profession; he offers no proof that the alleged
statement met that standard

F. Tortious Interference with Prospective Business Relations

To state a claim for tortious interference with prospective business relations, Young must
show that ) there was a business relationship between Young-and a third party; 2) Morgan
Stanley, “knowing of that relationship, intentionally interfere[d] with it;” 3) Morgan Stanley
“act[ed} with the sole purpose of harming [Young], or failing that level of malice, use[d]
dishonest, unfair, or improper means; and 4) fthe} relationship [was] injured.” Schuliz v. North
American Ins. Group, 34 F. Supp.2d 866, 869 (W.D.N.Y. 1999). Parties alleging such claims
gencrally have the option of proving that the defendant interfered by way of unlawfui or
wrongful means; wrongful means include “physical violence, fraud or mistepresentation, civil
suits and criminal prosecutions, and some degrees of economic pressure.” Schultz, 34 F. Supp. at
B69 (citation omitted). However, in an action for interference with an at-will business
relationship, a claimant must prove either matlice or the use of unlawful means. NRT Metals, Inc.
v. Laribee Wire, Inc., 102 AD.2d 705, 476 N.Y.S.2d 335 (1st Dept. 1984); see also Volmar
Distribs. v. New York Post Co., inc., 825 F. Supp. 1153, 1169 (S.D.N.Y. 1993).

Young’s claim for tortious interference with prospective relations fails because he merely
pleaded that Morgan Stanley’s conduct was “wrongful ™ (Claim at 16.) As a claim made in the
context of an at-will employment relationship, Young must prove that Morgan Stanley used
malice or unlawful means when interfering. The wrongful standard of conduct that Young
alleges is insufficient in the context of at-will employment.
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Alternatively, Young’s claim fails because his allegation of injury is merely conclusory.
In Scholastic, Inc. v. Stouffer, 124 F. Supp. 2d 836, 851-2 (S.D.N.Y. 2000), a claim for tortious
interference failed where the charging party failed to provide “any details as to the identity of the
third parties or plaintiff's dealings with them™ outside of an assertion that she “‘was involved in
business relations’ with one potential publisher.” Accordingly, the court determined that the
“conclusory allegation . . . is not sufficient to apprise plaintiffs of Stonffer’s claims.” Id. at 852.
Similarly, Young fails to name the third partics with whom Morgan Stanley allegedly interfered,
the details of such interference, or the manner in which the information in question was
disseminated. Young’s allegations are insufficient and his claim of tortions inferference with
prospective business relations should fal,

Hi. YOUNG IS NOT ENTITLED TO DAMAGES

A Young is not entitled to recover any additional bonus.

Morgan Stanley denies Young’s claim that he is entitied to an “outsized” bonus “of at
- least $1.059 million” because Morgan Stanley never established either the conditions or
agreement that Young alleges (and, as set forth above, Young did not even satisfy the imaginary
conditions that he alleges). At all timmes duging his employment with Morgan Stanley, Young
was an at-will employee who could be terminated at will. Bonuses for such employees are
discretionary. Plantier v. Cordiant, 1998 WL 551474, at *3 (S.D.N.Y. 1998). No fixed bonus
amount was due Young at the time of his termination because Morgan Stanley had not yet set
ansual bonus levels. Thus, no additional monies are due him.

B. Young is Not Entitled to Liguidated Damages or Statutory Attorneys Fees
Under New York Law.

As an executive, Young is not eligible to bring an action under § 198 of the New York
Labor Laws. The court in Rice v. Scudder Kemper Investments reasoned that “subdivision (7) of
§ 190 modifies subdivision (2) by including all employees not included in the previous
subdivisions “‘excep! any person employed in a bona fide executive, administrative or
professional capacity.” Rice, 2003 WL 21961010, at *3 (S.D.N.Y. 2003) (citations omitted,
cmphasis in original). Thercfore, he is not entitled to recover either liquidated damages or
atiorneys’ fees and his claim should be denied.

Additionally, Young’s bonus does not fall within the definition of wages under New
York law. New York’s highest court has made clear that wages exclude “certain forms of
‘incentive compensation’ that are more in the nature of a profit-sharing arrangement and are both
contingent and dependent, at least in part, on the financial success of the business enterprise.”
. Truelove v. Northeast Capital & Advisory, Inc., 95 N.Y.2d 220, 223-24, 738 N.E.2d 770, 721-22,
715 N.Y.S.2d 366, 367-68 (Ct. App. 2000) (holding that “[d]iscretionary additional
remuneration, as 2 share in a reward to all employees for the success of the employer’s
entrepreneurship, falls outside the protection” of New York Labor Law). Young's bonus claim
is precisely the type that is intentionally excluded from this statute.
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C. Young is Not Entitled to Vesting in AH EICP shares.

Young is not entitled to immediate vesting of his EICP awards. According to the Plan’s
rules, terminated employees’ unvested stock unils and unvested stock options are cancelled upon
termination. Any vested stock options can only be exercised by their scheduled expiration date
or 90 days afler termination, whichever comes first. Part 11, Scction 11 of the plan states that
“Upon termination of your employment by the Firm as 2 result of a reduction in force, your
unvested stock units and stock options will not be canceled, but instcad will vest on the
Scheduled Vesting Date irrespective of your termination of employment, provided that you sign
an agreement and release satisfactory to the Firm.” (Morgan Stanley Dean Witter & Co.
Institutional Securities, Equity Incentive Compensation Plan, attached as Ex H, at 5.) Because
Young has rcjected the express condition of signing an acceptable agresment and release, he
cannot receive benefits under this rule.

D. Severance,

Morgan Stanley denies that Young is entitled to severance under Morgan Stanley’s
Severance Pay Plan. The Scverance Pay Plan explicitly states ihat “pJayments under the Plan
are discretionary and detérmined on a casc by case basis.” (Scverance Pay: 2001, Aprii 1, 2001,
attached as Ex. L) Morgan Stanley reserves sole discretion to delermine whether an employee
will receive severance pay. Id. at 1.

Young’s claim that “the plan provides for severance to him in an amount of twenty 24
(sic.) months salary and continuation of all benefits” is wrong. The plan states that “severance
pay may be given to an Eligible Employee . . . in an amount determined in the sole discretion of
the Company.” I4. at 2. When severance pay is awarded, it is typically based on an employee’s
length of service. The plan suggests that an employee may receive severance pay al the rate of
*“3 weeks Pay . . . for each year of Continuous Service, up to twenty-six (26) weeks of Pay.” Id.

Finally, Morgan Stanlcy denics that Young is entitled to the “continuation of all
benefits.” The Severance PPay Plan specifically states that “[b]enefits coverage for Eligible
Employees and their covered family members will terminate as a result of termination of
employment.” Jd. at 3. However, it 1s within Morgan Stanley’s discretion to “continue the
payment of health insurance premiums and other welfare benefits on behalf of an Eligible
Employee during the Severance Period,” which is defined as “the number of weeks of pay used
to determine the amount of the severance payment.” Id.

Nevertheless, Morgan Stanley offered Young a comprehensive separation offer of
$328,975 when he was terminated in the RIV. In commending this proceeding, Young rejected
that offer and waived his right to it.

E. Young is Not Entitled to be Designated 2 Managing Director.

Morgan Stanley denies that the condition specified by Young was ever set forth regarding
Young’s promotion to Managing Director. In the altemative, Young failed 1o perform that
condition when he failed to gencrate the specified amount of revenue.  Young was an at-will
employee whom Morgan Stanley could terminate at any time. Thus, Young is not entitled to be
designated Managing Dircctor.
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F. Morgan Stanley Has the Right to Purchase Young’s Interest in MSREF TV,

As a terminated empioyee, Young does not have an absolute night fo remain as an
investor in the MSREF IV plan. The plan rules give Morgan Stanley the nght, among other
things, to purchase terminated employee’s interests in MSREF IV at a price set under the
MSREF IV pian. Thus, Young's claim to the contrary is misplaced.

G. Young is not entitled to Attorney’s Fees, Pre-Award Interest, or Costs and
Pisbursements. :

As discussed previously, Young is not entitled to receive attomeys’ fees under the New
York Labor Laws. Morgan Stanley also denies that Young is entitled to receive attorneys’ fees,
integest, costs or disbursements under NYCP 5601.

. H. Young is not entitled to damages related to Defamation and interference with
contractual relationships.

'Morgan Stanley denies that Young has stated for defamation of that Fnend or others
_ defamed Young to potential employers. Therefore, Young is not entitled to damages for such
causes of action.

I Young is not entitled to recover punitive damages for breach of contract or
defamation. '

“[Plunitive damages are not available in a breach of contract action.” Egan v New York
Care Plus Ins. Co., Inc., 277 AD.2d 652, 653, 716 N.Y .S.2d 430, 432 (3d Dept. 2000). Young’s
request for punitive damages for Morgan Stanley’s alleged breach of contract should be denied.

Punitive damages can be recovered on an actionable tort claim only when the tortious
conduct is of the “egregious nature™ established in Walker v. Sheldon, thal conduct is “directed
to plaintiff” and is “part of a patiern directed at the public generally.” New York University v.
Continental Ins. Co. 87 N.Y.2d 308, 316, 662 N.E.2d 763, 767, 639 N.Y.S5.2d 283, 287 (1995).
Walker sets the standard for egregious tortious conduct as a wrong that is “morally cuipable or is
actuated by evil and reprehensible motives.” Walker v. Sheldon, 10 N.Y.2d 401, 404, 223
N.Y.S5.2d 488, 490, 179 N.E.2d 497, 498 (1961). The facts that Young atleges do not reach the

required level of egregious conduct. Young request for punitive damages for defamation should
be denied.




IV.  AFFIRMATIVE DEFENSES

Morgan Stanley asserts the following affirmative and other defenses:

(a)

(b)
©
@
©)

®

The Statement of Claim must be dismissed on the principal of laches, waiver and
estoppel.

The Statement of Claim fails to sct forth a claim upon which relicf can be granted.
The claims asserted in the Complaint are barred by the applicable statutes.
The claims asserted are barred by the Statute of Frauds,

Claimant’s claims are barred in whole or in part because Claimant failed to make
reasonable efforts to mitigate his injuries or damages.

The claims asserted in the Complaint are barred by the Claimant’s inequitable
conduct and unclean hands.

V. CONCLUSION

For the foregoing reasons, Morgan Stanley respectfully requests that the NASD issue an
Order dismissing the Statement of Claim with prejudice prior to any hearing on the ments and
award Morgan Stanley costs and attomeys’ fees. Morgan Stanley respectfully requests that
plaintiff’s requested relicf be denied in its entircty.

Respecifully submitted,
KIRKLAND & ELLIS, LLP

ol Qi uan.

. Clubbk {
J uhe ~Brennan
Attorneys for Respondent Morgan Stanley
655 15th Street NW
Washington, DC 20003
202-879-5000
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Spencer Young’s claim makes him out to be a superstar, a critical source of revenue for
Morgan Stanley & Co., Inc. (hereinafter “Morgan Stanley” or “the Firm”), and the Jeading actor
in the Commercial Mortgage Backed Securitics group (“CMBS”). In fact, the hyperbole and
exaggeration of Young’s claims are symptomatic of the many problems that Young had during
his employment with the Firm. Far from being a star, Young was a member of a team, a fact he

seemingly Tailed to recogmze. Young did stand out, however, in that amongst the senior
personnel in his group he alone had no background in executing transactions; he only pilched
business to potential clients. Instead of working with his tcammates or improving his own skills
in that regard, however, Young consistently tried to take credit for work that others had done,
exaggerated his own role in projects, and repeatedly pursued transactions that were in neither the
best interest of Morgan Stanley nor its clients. As a resuli, Young alicnated an increasing
number of his colleagues at the Firm. When the time came to reduce headcount in November
2002, Young was an obvious choice. When Young failed to improve upon his shortcomings, it
was no surprise that he was let go durnng a reduction in force (“RIF”) in late 2002. Young’s
Statement of Claim itself exemplifies the self-aggrandizing pattem of behavior that he
consistently exhibited by:

» claiming that the IQ program was his idea, when it was actually just a new name for a
type of transaction Morgan Stanley had previously and repeatedly marketed,;

» overstating his role in the IQ transactions, when others in the Firm deserve far more
credit for the program, given that Young never served as transaction manager, performed
no underwriting function, and did not contribute to deal execution;

e claiming for himsclf eamings attributable to the 1Q program by attempting to count
revenues that had nothing to do with his contributions;

¢ taking sole credit for “closing™ the AXA agribusiness transaction, when he was only
responsible for the client relationship, but made no real contribution to the execution of
that transaction and indeed did not “close” a single transaction while at Morgan Staniey
because his execution skills were lacking;

¢ ignoring the contributions of other integral members of the CMBS team; and

s misrepresenting his work history at Morgan Stanley to gloss over the fact that he washed
out of the Principal Group because of his repeated errors and lack of teamwork.

In support of his claims, Young points to purported oral “contracts” and “promises™ that
were never made, that no reasonable person in Young’s position could believe ever would be
made, and that contradict Young’s written agreement with the Firm. Indeed, Young’s claims
defy common sense; particularly in a down year for the Firm like 2002, no one at Morgan
Stanley would have ever made the kinds of “promises” that Young has invented. The people that
Young allege made these statements categorically deny doing so. In fact, far from promising
Young “outsized” bonuses or promotions to the highest levels of Firm management, they
repeatedly wamed him that his performance needed substantial improvement and indicated that
he had a long way to go before he counld be sericusly considered for promotion.




L COUNTER STATEMENT OF FACTS

(a)  Young Js Transferred From His Origina) Pesition With The Firm After

@ Alienatﬁng His Colleagues.

z, 2’ responm e for cxecn_mg transactions 1nvolving Commercial Mottgaggri®

gked Securilies

(“CMBS”), which arei bonds backed by pools of real estate morigagNurged g and Liz

Habcﬂmm were tasked with srowing the condyit bus 1 sAning W developient

ST mmmm 5" eminpine i 1998, Young

ded & ya ort fo Wamren Friend who at the time was respousible for pitching CMBS
[ransactions 10 banks and INSUrance companies.

u b 1999 REDCM reorganized into the Principal Group (which was headed by Jolx
cSteriicld, and was gesponsibie for oftginaling and purchasmg commercxal loans), and the
i yHETTTY T"Nl“_ WHiCH  was neaged b a1l Mclionngl and U.lST(CH with client coverase and
'i 1,‘3’ eal execution) The Principal Group was ﬁxrther divided into the “large loan™ group
which was responsible| for originating loans in excesg-nf $50 rmlhon), and the condnlt group
(thch was responslble for ongmatmg smaller loan vl . aberk

H" ‘._’ :

seg aiso 200U mnw1 e Perfotmanca Evaluations Firmwide 360° Process, Spemer C.

Young, Ex. B, at 13) (“As co-head of the MSDW conduit for the first half of the year,
production was $500m1‘;1+ ™). Although the Principal group’s fotal originations in 2000 were
slightly over $2.6 billioh almost $2.1 billion of that amount was the wark of the “large loan”

group, which Young had absolutely nothing to do with. (Zd., at 1-2) Notably, it was only after
Young had been out of the conduit group for months that its originations signifi increased
and even thal to less hi hal.f the amounts cited by Young (fd., at 3.) Alftho




35 .

& red to m wtth others on his team. Young was perceived by many people to
be much ed in advancmg his own agenda than improving the performance of the
overall € Wi eatedly criticized for misinforming his co-workers and manipulaty

information {o make ajcase oreven: the actual facts did not support him.'
cliel mee % '(imm v 5 aches  and was known
- sactions af any cost.

o % cou (d_cost I o 2 great Jea Qf money x congmmgg the an to the wmng

[Fansacton.

: Q mﬂlebomwerwemwm
E 5 COll eagg&s to tln svelopment, which would have permitied the
rate of return (which was - usnﬁed given the high risk of the investment),

and allow g WES rcumvent the deiault. en Young's

colleagues confronted him ab:
colleagues felt they codﬂd place in hzm

(J Joung also -- confusjon jn the origmation network by overstating what Moo
anley coitld OTICT IS - example. Y OUng meatedl sent chcnts nformation about a
convertible badee= tloatine OHIQPTAMm that eFu'm had already determiped would pot work,
YQ contmued 1o seid out ormation on this nonexistent program even afier several senior
cI5 Ui fo do s0. 1he group mef and explained to Y oung why this program
would hot work and 1nstructed him to stop sending out the promotional materials, but Young
contirned to publicize the program. 'This forced Young's colleagues into the uncomfortable
position of explaining tp customers that Morgan Stanley did not actually offer such a program,
which damaped the Firjn’s credibility with clients and caused the Firm negafive momentum in
new business,
0

oung demed it at first, further reducing the trust his

On another occapl® gung pushed the condui EIOUD Lo WOIK Of 3 10aL in Texas for a
strip mall with many lodal shops and restaurants. his mall lacked 2 e guiaal est: ahlishiment to
aMCHOL WIS boperty, flarimig T T ony hresnent. lhere pendmg egal 1ssues
mvo vmg the borrower) th compounded that nsx even ;. : becaune jncreasing y

3 thﬂ.t the 10311 hosed 100 o] a I'lSk, Y e Was ﬂg__pllf_'_.li_] e condwf group more
enched 1n ihe potefifial Transaction Ml.: aryes were forced 0 step i to
“tr-l.ﬁﬂ!iﬁll!mrliﬂmmﬁ.&t&’;&:i"ﬂmr created tepsior with the Dean Witter broker who

Aniced e bopanas - ~
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2 Was not based or the lacts. I

rmpnns:l ity 1or an inliafive called CreditSource jvmmggvolved an effort 1o draw upon the Dean

Witter retail network ifor a fresh source of lodied Ul September 2000, Ygupg ciculated a

’ memoranduym hish -._:: how littie actual busineSMad closed from this channel compared with

' e pelatively large volume ($625 qiilion) {Ear Bad been submitted for zevi xounE made the
cage that Morgan Stanle 1g Mmissing outonbusmebs dueto failures in pricing and credit, which

he conld attribute to oihiars.  In fuc mmmw cuch as a $125

mallion casine consin " oun} revealed that e Jow closin rate for CreditSource was due o

e Telatively lower q) ol the Joans (hemsclves MMh e} poor candidates jor

WIBS iransactons, with better analvtical and cae p skills, Young wouid have recognized <——
and addressed the trus nature of the problem msiead of creating unnecess discord Wltﬁll‘l the
L S Crealing pnnecessary

periomance had any crilica lopment issues,” including his lack of tcamwork and
judgement and “paranoid” behavior. (See Ex. B at 13) Westerfield noted that, while Young had
certain strengths, he was “perceived by many people to be much more interested in advancing his

+dl own agenkia than the :overall group’s™ and thgtdee “often mlsmform[ed] of mampulate{d]
information . _ . to make the case for his agend! J¢ often undermines his & C

W” Id. Westerfield oo omee oung idency to send
malenals out wilthout checkmg their accuracy. fd. Westerfield noted thai ‘a broad range of
individuals in the conduit find it very difficult to work with Spencer and try to avoid him. Id.

Despite the fact that ¥Spencer has been given cvery posstble opportunity to succeed,” bis
s Jed him to “hal'\ e] thc feeling that ev er)nnf: is oul to gel hlm and wams him to fail.” Id

John Westerﬁel@i eventtally concluded that, in light of Young's performance issues, a

change was needed. Bul Westerfield (and others at Morgan Stanley) hated simply to give up on

Young, particolarly because Westerfield was responsible for hiring him. And Westerfield

+" 3 believed that Young had the potential fo be a good coverage officer because onglfirgdWi which he
had shown some ab:hty was developmg relanonshxps w1th chents Aoco difgjR.MYeaterfie]ld «

(b)  Younmg Gets A Second Chance With CMBS. @
C

| _
After considering the problems that Young had been experienci® Caig Ehﬂliﬁ asked

Friend if he would be willing to let Young resume the agency work he had previo one with

4‘4 W&e successful under Friend than he had been with the Principal Group.

Furtheggare, it was hoped that Young s ctpcncncc in servicing clients and his seniority level
‘4,- appropriaie e for ey i d"'tatwascmatedwhenanothcr




Upon joining $PG Finance, Young covered approximately 40 accounts. He was assisted
by a junior employee on approximately 30 accounts and co-covered another 10 with Friend.
Most of the accgpemathat Young covered were institations that Fnend had woﬂ(ed wnh for some

To properly ?ver an account, Young had to build a relationship with the real estate
groups at his assigned|companies. The goal was to motivate the client to seek an analysis that
would reveal whethea‘ the Firm could offer solutlons to lhe clismkls needs. These anatyses were

MBS team, Friend would choose 3 transaction
AT : o] t9 fhe deal “which typically ook at Jeast three to
our mon to clg f-u. Because Young had no execution skilis. he never served as transaction
4' nanager or playedfiree role 10 execubine fhe deale  Instead, executton was handled primanly
& Dy all ol the other mémbers of the group including Tim Gallagher, AJ Sfarra, Ali Nortier,
Adriarme Dicker and Andrew Bemuan (with Friend’s overall coordination and supervision).
Meanwhile, Young was responsible for keeping the account informed about how the deal was
progressing and was supposed to be exploring whether clients were interested in Morgan

Stantey’s next CMBS tmnsactlon

(c) Young l?lischaraeteﬁzes 1Q.

d IQ program as his personal achievement. ﬁm domg, he eompletely

Young touts thi

¥ : e nrogram (which was created by o
ships and did not include any execugihg
itions of othcrs QWho helped establish client relations and prowded N

)] Ix‘stead of being Young’s “creation,” IQ was simply the natural
ogtgrowth of other long-term CMBS products. :

] Young asserts t!Lt IQ was “a new business idea with great potenhal: the cpaghion of a-
5 b \w:'holly-owned high qus 'ty, multi-seller brand of CMBS.” (Clzum at 6) In lem




1SSUSTS (&.p7. InSUrance 4
m .
" ' trgpspglions. For exampple, wstead ol requinng onc issucr to commit $1 billion for a CMBS
transaction, these prodijcts could altow multiple issuers to each contnbute loans valued at several

1 to contribute a small amount of

hundred miilion dollan.}
The fi & transachon, WhJCh involved John Hancock and Prmclpal Muiual was
executed in 19408 Ware ated the LIFE co sta chinz the
‘ - nfoduct to clicnts at Lt Hime, . T ‘ri€; 5 e chient relationship person for
a these accounts, and he Was also the lead of the execution ({00 : aLL0 joiped the
original two institutiond to enguge in the same type of transacti® amie T To date,
forgan Stanloy Tias excouted thice CIFE 2 cloven TOP irancaetions. —
0 0 an effort 1o diversify the CMBS transactions, Morgun Stanley began to pitch the LIFE
: OF concept to other insurance compames. By oliering these types ol ransaclions 10
" 3 grea ef array ol Insurange comparies, purchasers could further diversify their holdings. Morgan

Stanley began this marketing effort in 2000 while Hancock and Principal were involved in TOP
transactions.

|
John Hancock arld Principal objpeiNg
offered to their competitors. Accordi . about . 2 pew pame for the
uct that coul d wi € IAMING Process was very much a group
ctlort, and the p t of genera nstormyg. The group, which consisted of at least five
employees, initially camic up with the name “INS,” which was short for Insurance Company.
6.‘, 4’ But the team discarded qle name out of a fear “hat it would be confused with the Immigration and
Naturalization Service. After some further discussions between tcam members in May and June
2001, the group evemudilly settled upon “1Q,” shorl for “Institutional Quality,” which the group
decided S a good w.:y to desc.nbe the low-nsk !oam that would be the centerpiece of the
rle; o NG while Jon Strain ushed for IQ,
- eling spin unply: ng that }ou are smarter to buy thes.”
1. Stram1 May 30, 2001 gtlached as Ex.C, at 1.)

Whatever role Young piayed in the naming, however, it is utterly inaccurate for him to

H suggest that he independbntly developadwar named ihe product, let alone that IQ repmcnted any
type of new “concept.” To the con f-_,:' () o the same features th pinatly made

LIFE an afiractive pro-dut;t, and the mmsalom are shualured:delltlcal 2

(i) Y ung did not bave any ownership rights to the product or to its

ere wou 1lle mot‘ﬁvation for !he select group of competitors in this field to copy a name
that was asseciated with %dorgan Staaley.

|
|
i
|
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@ Yguno’s fancift] clai that promises were puportedly made to him to prevent him from
freely marketing 1) fo compeftors 8 gl the more gou :_;M" oung’s
vErstatenient ol ius gdle be lacked agy ownership rjoht: ig the product g pag, The Code
of Conduct that Youngjagreed to as a condition of his employment with Morgan Stanlcy makes it
clear that this mark is Morgan Stanley’s property. (See Morgan Stanicy Dean Witter Code of
7-" Conduct 2001, Secunu and Asset Management Businesscs, relevant portion attached as Ex. D,
at 28, (“MSDW owns all rights in any intellectual property developed by you during your
employment with MSDW that relates to MSDW’s business . . . . For this purpose, the Firm’s
inteflectual property idcludes . . . trademarks or service marks (and related registrations or
applications for registrdtion) . . . ."); see also Code of Conduct Acknowiedgement, Febmary 9,
2001, attached as Bx. F (“I, Spencer C. Young, have received a copy of the Morgan Stanley
Dean Witter Code of Gonduct 2001. [ acknowledge that 1 have read the Code of Conduct and
that I vnderstand and to abide by the requirements set forth herein.”).)

(iii} :oung misrepresents his role in the 1Q transactions.

Young claims ;
pon:foho Ioans. (Cia:

underwriting loans; thatjwas handled bz a third party contracior, " gage Ramp. E
Youag claims lhat he “g[ave] presentations to all threpepaling agencies to describe the
attributes of this high—cﬁuality brand of CMBS.” (Claim at , ‘hile Youne provided some
assistance in developing the rating agency presentations for thé' IV deals and the AXA Financial
OTIDUSITIESS 1] QLIS HATLY: lllll'-luu ln-jlﬂ-l’ﬁl"j:lﬁmml n ihe case of AXA Fipancial,

7,5 mmmm portion of the presen atlo
clignl, Adrianne Dicker] made the rating agency presentation for 1Q1, Tim Gallagher made the
presentation for IQ2 and 1Q3, and Al Nortier presented the Q4 transaction. Young attended

each presentation with the rest of the deal team, but his representation that he presented these
deals to the rating agenciﬁes is yet another gross exaggeration.

YOl.lBg ciaunsl]iat )t'j-m edl 4 detsiled servicine standard with Nationwide,
ipeoin National and siximaster servicers.” (Claim at 6 In {act thiz macler servicing standard
1'4 as actually created for HOP  “When Nahonwide mnsisted that such a standard be incorporated

mio 1Q, Adnenne Dickgr adapted the TOP standard to fit IQI. The Firm continued to use
Dicker’s servicing agreethent in subsequent transactions.

(iv) Y+ng tries to claim credit for work others did for JQ.

5 Young goes on tq claim that a number of clients “became first-time CMBS clients” for
7' Morgan Stanley “fa)s a result of Spencer’s efforts m establishing” Q. (Claim at 7.) Young's
i
1 Formerly knowa asUnim{t.

? 5
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claim puts great emphLis on the fact that particular clients participated in a CMBS transaction

during his tenure. But{he ignores the key contributions of those who came before him and those

who worked with hin). Young also fails to recognize the importance of timing; i

companies are often réluctant to sell their loans until they have the right reason to

many cases, it just so kappened that the timing was righ or 2 pumber of companies fo [oin 1Q

¢ Young was the goverage ofiicer. This does not mean that the work of those other than

‘oung wio ouilt up e relanonships and helped comparies become comforiable with CMBS

and IQ can, or should pe ignored.

For exampNeing before IO launched, Warren Friend had_established Morgar

Stapley’s relationship With John Hancock convincing them to jalp their relationship from JP
Morgan and bringing them nto eLlFEamitthOPuansacn E'L arly, Young ipherited

:I G Friend aftér 5 g€ ( cer. P «1": glso g eY a]ong
with Adrienne Dicker) responsih ﬁﬁ\‘lmi’.\lmﬁmm-ﬂml"’f established 2 hig
cver relabonship with the clieat fhrough: ‘Bob Towse, a senior banker pfdorgan Stanley, who
discovered through crogs-selling that Allmerica was interested in L,) [any people on the
CMBS team, includine Friend and Louis Colosimo, spent over foul LLMILM":
hen the nally decwled that the i p as risat 10 e {o toin 10 pung covered the
accoynt, hukanbiokith ke support from AJ StAFCEIRE MONY relationship was gstablished by
Jonathan Frey, who had worked for MONYWWefc joining Morgan Slaule hen Frey
temporaniy left the proup to work in Austalla, Young assuljegd coverag ssponsil ias {0
MONY that were limited to providing g )} ate Favm apd Union Centig
ife came to JQ through John Marzonic’s efigna at cro<sW#e products. Afier Marzome
epoTied A TEaY R CaT I ERIY"To learm more about CMI3S, Young was assigned to cover
them.? But Marzonie had to arrange senior level meetings with Friend before they commiited to

participating in an 1Q fransaction. Finally, Young’s cl t he was responsible for the )
participation of the remaining accounts is entirely fan 0 COV duties
w%vﬁ E Lincol;: E :-lmﬁal, PrinciEal, CIGNA, TL/ X

v) Ybung raissiates revenues attributable to 10).
@0 mg’s st “-"H-'I of claim 'bntesalloftﬁe revenue that Morpan Stanley eamed on

he variofls 1) tansactions to Yo g This position 18 simply bevond the pale As defailed
above, 1T UNerly 1pnores smwnnmmmrmmmmu

chenle™ Moreover, us cialms are based upon { e same 1ype.q y math” that he employed to
miscaleulate the productjvity of the conduit groug ,' ere he tnes_ to claim credit
for revenue generated b31 other snembers of the i ancet 8 and revenuc generated by the
Principal Group as his 0\*-11

| e

':

2 Itmwmhuomﬂmtbolioflhesemuwereon\(omgsunvemgehstwﬁmMam:mealﬂtedSPG

Finance that they were mﬁm:sted m 1Q. Had Young cold-called either of these companies, perhaps he woukt

have beer sbie to claim busums. As it turned out, Marzonie's cross-selling earnad him credit for State
Farm and Union Centrel
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Specifica¥¥ung alleges that “Morgan Stanley is positioned to complete at least 4

deals per year and geierne »1U muihion + per transaction.” (Ulaim at 6.) In reality, Morgan
" Stat] ey has iaunched # 1ofal of only ) deals since 1ts iﬂﬁﬁp[iﬁﬂ in 2001, 1n2003,theFirm
expects to close three transactions; they have never done four  one year. Currently, 1t 18 hoped

that three 10 transatlions call DC COTIUCIed I 200,

Moreover thc new issue fee sz e revenue that M

milhon. Y g1 Ll h transaction generates over $10 million dollars is entmely
inaccurate. In order tq come even closs to $10 million, Young must take credit for revenue
q ‘,2 generated by Morgan (Stanley’s Principal Group (which participates in the transactions by
contributing loans justl like the insurance company clicnis do) to SPG Finance. Such an
accounting is entirely jnappropriate. All revenue generated by the Principal Group can only
fairly be credited back fo that group (and not to the Finance Group) because they orimimate
loans and bear ail of
. 3 1 g

loans’ assoc:ated nsk in each 1Q transactxon. Sunp

Pnnc;pal roup does pay new issue fees justl c e other dea partmpants (wh.tch 8 reflected
the $2.26 to 3.03 milliop); these fees are the extent of SPG Finance’s revenue on Principal Group
loans. !

l

(@ Young E‘xaggerates His Role In The AXA Transaction.
]

Next, Young cldims that he “did close the agribusiness transaction for AXA Financial.”
(Claim at 5.} At best, this statement is seriously misleading. This langeage imp} Young
worked on the deal’s execution. In reality, Young lacked an execution backgro
d AXA with Friegd and worked with Sanjeev Khanna and Cecilia Tamrant to determine
+3 e chient when the agnbusmess business transaction evoived. Young
helped the team collect{the necessary datg talked te peoplc about the data wh:le Khanna,

N e team worked together o de
ALy e client presented. Ogg A Financial selected a
deal structure, Young #pt the clien! updated on the deal’s profess : execuhon team of
Sanjeey Khanr s, AJ Sfan andBetsyGlbsondosedtheAXAFman M agTIOBIGE T allss

(e) Young’s Tenure at Morgan Stanley Was Marked With Conflict.

Young’s claims about the AXA transaction and his role in the IQ transactions expose the
fact that he entered SP({ Finapem (after fallmg in the Pnnc1pal gronp) with a handicap that he
never acknowledges in his ¢ F) he lacked deal exoculion expedence. The typical career track

% in SPG Finance begins with leAming the b in the deal execution side and progresses to
gaining client exposure op a deal by deal basis. Such experience alfowegduamast coverape officers
to speek with clients dbout their actual experiences executing d ‘2‘ hey had first-hand
Tl e of the trapsactions” infricacies and developed a sense of which feafures '

in dlﬂ‘emn SIRALIONS, "' owever, bad no execulion experience and did not undcrstzm the

| | 8




jo-1

-2

io-3

-4

)

@‘ Ina tmjﬂmged Y structure. the non-investment gmdc bonds are k te from -
vestment grade botlds and each party executes a side agreement promising to pa lh
nds erode tieir ow

-5

technical aspects of thL transactions in which his clients participat

himself into execution t ‘ork, he often ercated more posladems for his callcaecs o solve.

Colleagues did put trust Young because he B labit of blamgine his core on them. For .
cxampledxlien Younsl was prepanne a pitch for Allslac € i !TH'"’ aB.apalyss ol potential
reinvestment retums. {On the day before the meeting, Friend 1eviewed Youne's analysis and

determunied that it pughl be vl error. Accordin Friend mstructed Young no it
dunng Loc meetne. DIt 1o Siuory a0 rtc cient that tﬂe?_' were working on a more

;W& Despite Friend’s clear instructions, which he reiterated prior to the meeting,
oung arose from the teble in the middle of the moeting, opened up a flip chart, and walked the
client through the exacf calculations Friend had instructed him to omit. When Young finished,
Friend recovered by explaining that they still needed to check on the analysis and would get back

to Allstate with more Hetails. As it tumed oul, Young’s analysis was indeed flawed. This
incident made all three ¢f them look silly in front of a tough account.

@ ter the mee .f Young blamed the faulty analysis on his junior colleague Al Sfarra,
claminy ‘iuiP'Ir'ﬂm.: g dbaceunie v hcp Priend noted that Slara had only

a1 g ynabihity to reach

“Fi¢ -l‘ﬂﬂm dcve opmcn process. _Yyoun evcn went so far as to prepare a self-

serving chronology of eYENINTN AR EYort to cover his uacksWﬂWc

chronology did not acchrately reflect what happened. By that point, it had become apparent to

riend (hat Young was %repeulg the same pattern of conduct that had gotten him into trouble
with his colleagues in I.TPrIncipal Group.

Similarly, as he had done in the past, Young continued to ignore direct instructions and
remained intent on doing things his way, despite the harm his plans caused to the Firm. For
example, clients often dlqmred about their ability to minimize their risk when they investigated
CMBS transactions. Orle theoretical method of minimizing risk was known as the “inverted Y.”
That structure was used lonce by Morgan Sianley in a transaction between two clients who knew
each other well, but it fwas ultimately decided that it would not be appropriate for the vast
majority of SPG’s deald because the costs of the transaction oniweighed the potential savings.
Friend spoke with Youn} and Louis Colosimo shortly before they did a pitch for a client, making
his hesitation clear and Instructing Young st to talk about the inverted Y structure. However,

‘oung ignored this msttuction and sugeested the ipverted Y structure fo the client during the
pitch. end leamed Oits 1rom Colosimo. who called 1o express his disbeliel thal Young had

brought up the transactio) 1te aend’s instructions.

paﬁ'm_miﬂ__'ﬂ- ¢ {ransaction tart to aﬂ'ect the
JOINt assels. In YouUNg's prupma mverted ¥ transaction, there were multiple clients who were
1 -NIBS transactipns.  This would have required separate side agreements between a
number of clients that did not know each other and were unfamiliar with CMBS issues; there was
no guarantee that everyqne would honor their commitruent — or be around long enough -

reimburse the others for gny losses. After Young’s meeting, the execution team had to go hack

and explain to clients why this structure would not work, creating more work for them and
discrediting them in frontjof clients.

10
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Young also cl:pmed eredit for work others mm % ﬁeﬂ out sheeis at %ﬂ
mgetings listing reyeny enerated of revenuc he could potentially eam trom

the chients he cove g at " iacre 1S 10 1 1n team” and
"—" to ask him pointedly | ' ke i Dn another occasion,
Young's cotlcgPl Mnt Jerman Camc up Wi cleao o cnng clients a retained yield

cOp ] 1 'h_’-;:f"i ) 1 em that it

was his 1dea PFriepd inyestigated and PON. discovenny fhiat Y oung was In fact passing ofl

BWWWM Friend was forced to explain to Young something
that should have beem obvious to anybody in Young’s position: Young should have given
Berman credit and mc]uded him in meetings with clients to whom Young wanted to pitch the
idea.

|
()] Young’ai Incessant Focus On His Compensation Undermined His Work.

that he was not on tra k for more pay unless he was able to significantly improve his work
(which be failed fo do).j Of course, bonus payments were also tied to the overall performance of
the Firm, which had a dbwa year in 2002,

are fo o ] tings eganm anuaryor ary of 2002 — after
e oung rece - hat he felt was inadequate — and occurred approximately every
other month, At the initial meeting, Young thanked Friend for “saving” him from his last
“ - 3 department. Despite thé fact that he clearly needed “saving,” due to his performance in the
Principal Group, Young went on 1o comp. he felt that h.ls 2001 bonus was low betzusc
people 1n the Principal Group did not like riend ex
2001 bonns had been bverly generous becanse, Young was not mpons:ble for almost any
revenue at that tme; nevertheless he had recerved a substanhal bonus, ch Fnend expiained 1o

him was based on the fat that the Mizm and the group domng weil.

. During the meefings that Young arranged, he repeatedly told Friend of his desire to
receive higher pay and d promotion and asked Friend for specific ways to accomplish his goals.
l‘o4' Consistent with the typi al practice mn Slmlcy, Fncnd never stated that there were any

= ; ; ed out that the. evel of and the opportuzmy [0
gromotwn were contingent on other Morgan Stanley departments making their respective
udgets.

3 Ontop of the meotings thit Young initiated, McDommel) encouraged Friend to conduct regular meetings with
Ypungbccamc?lni‘elt ung needed additional supervision. During these sessiconz, in addition to discussing
client coverage issues, Yqung would ofien raise conplaints abowt other employees.
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sting that Young: had what it took to go to “the next level,” Friend

reminded Young TN was uot cven gic ing expectations for his then-current position. Friend

least, $10 million per )?.dr In the previous year, by comrabt Young genefaled virtually nothing.
Along those lines, Fnepd mentioned that the AXA Financial agribusiness deal be a great
transaction to help Yohng increase his revenuc becausc it was worth $3 mill did not

promise Young a bomis of any size for simply landing or closing that transaction, wiich was

Young that, cspeua y 1n a down year like 2002, neerl)' everyone at
derpaid. She ackmowledged that there were times whcn other firms on
; ‘::- A DSE hlgher paymg oppoﬂnmtles as
they came along. Far from promising Young a promdgetSascDonnell indicgied to Young that

he was not under wE:demlwn for Eromntlon o Managm'E Director and that 1s overatl
perionnance n o improve s1 cantly belore he would be consi seriously for a

repeay exp ained t4
Morgan Stanley feft

|

It would, moreover, make no sense for McDonnell or Friend to make the promises
claimed by Young. The use of a revenue target alone is an inaccurate measure for promotions at
Morgan Stanley. Promotion decisions are based vpon many factors other than revenues,
including leadership, geoplc management, teamwork, respect for individuals and cultures,
integrity, client-centricity, professional skills, innovation, contnbution to the Morgan Stanley
commumty, and commercial orientation, as well as whether the role the individual is performing
is one that warrants an biticer at the Managing Director level. Moreover, proposed promotions
are reviewed by numérous levels of Firm management. Even strong candidates, whose
promotions are supportpd by their groups, are often elintinated from comtention as the process

progresses. Because Friend and the other Managing Directors in SPffexil\ not confrol the
promotion process afted they select the:r own can(lldates Young, s claim ! ” Friend and other
l"t__!l'_.‘___l_‘__,_i— o;.t a4 pramaised and represented ig e that he would
be . . . promoted to “the hext level'™ is even more w p.uc (Claim at 6.)
Jonnelli certainly never promiced Young that “his bonus would be increased to
Wmmwm sats,,. (Clain at 5) y event, there ts no
deted “next level” Idr bonuses, which are discretionary. Sinﬂl@ma
promised or repregented to Young that “he would receive an ‘oulsiz nus’ at the next level

for fiseal vear 2002 fof his work relaling 1o Hlc sudetaa Liancla] agnbusiness transaction d Id.
ese alleged promises do not even have the ring of truth. Setting aside the fact that neither

Even Young is unsure offthe deiails involved in the alleged promise he claims Friend made. At one point,
Young claims that he \u;\ld get this outsized bonus “if he were able to land the AXA Financial agribnginess
transaction.” (Claim at 5) (emphasis added). Two paragraphs later, Young alleges that ke “would receive a

2002 }outs:zcd bonus” . .1 il he were able te close the AXA Financial agribusiness transaction™ Jd. (emphasis
addcd
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McDonnell nor Friend
performer like Young
setting their employed
Morgan Stanley or in

would ever make such promises fo any employee — let alone to a low
it is well known that direct managers do not even have sole discretion in
s’ bonuses and the phrases Young cites have po particular meaning al
he industry.

Moreover, tota} compensation decreased significantly at Morgan Stenley i 2002 as
compared to 2001, Bojpuses routinely vary widely depending on the performance of the market,
the profitability of the] Firm and its various groups, and each individual employee’s successes
and failures. In 2002, !compensation paid 1o non-exempt employees in SPG declined by 24.5%
from 2001.5 Co ypenstion paid to Executive Directors in SPG decreased by 25.1%, while the

€ PG Finance — the group Young worked with — took a 27% pay cut over

that same time %R Mivery single Executive Director in SPG Finance a pay cut in 2002. <—
For an employee whosg ormance was as weak as Young's, Young's claim € deserv .
an “owtsized” bonus is hothing short of preposterous.

Finally, alth Young baldly asserts that Morgan Stankey induced him to stay with the

Firm with promises of i bonus and promotion, Young never indicated that he had any competing
offers of employment.! And certainly Morgan Sianley never induced Young to abandon other

offers or made anyg ™ Mises that Young could have reasonably “relied” upon to forego better
offets Tothe piov ’ furing Young's 2001 perform ecvaiuatio when Young expressed
hi s unhapoiness about the m any areas ol mmprovement that werc noted E) his seperviso 3, Friend e.._._.
s31d that 11 Young id piof like what he suas daing and wanted {g [eave Itend would et Rin keer
his job wikile he Jooked for 4 et oRge. Young declined Friend’s offer, stating that he wanted fo

work on iunproving his situation at Morgan Stanley. Unfortunately, Young did not show the
necessary improvement in 2002,

{(® Young’d Defamation Claims Are Totally Without Merit.

Young’s d ion claims are vague and without merit. Morgan Stanley has not
defamed him in eny w3y. Presumably in an effort to mask the weakness of his claims, Young
affers blanket assertions instead of concrete details that would permit adequate investigation.
Young claims that “aﬂer Morgan Stanley conveyed to the financial institution false and
defamatory information abpalTgence: the ﬁmnc:al institution wnthdww its condmonal offer of
employment.” (Claim , 2 ratio . . . .

; e oﬂ'er or the: 5¢

' atements about oungmanycontext,andlhslmposmbletoevahmteYomgsvngudy
wm'ded clan:n in any grdater detail.

5 These calculations are on employees who worked for the Firm in both 2001 and 2002.
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(k) Ulthnalely, Young Was Terminated Because of Economic Conditions and
His Poqr Performance.

2002 was a vety difficult year acrozs Wall Street and at Morgan Stanley. The markets
were down and the echnomy was soft. In an effort to right-size the organization and keep the
company profitable, Morgan Stanley was forced to let go of a number of employees. The
November 20, 2002 Reduction in Force (the “RIF”) included many senior level employees in an

effort to significantly réduce the Firm's compensation expmditurcm

At the time Mc'Donnell and Fnend leamed of the
A a1l B arl :

¥ : '.:.I.l..‘ L
er5 and that hg did whatever he wantad to do, despltc the ramlﬁcanon to the Firms. In

! onstrated a “lack of judgment.” FLman T S
al )] As reflected i m notes from Friend’s midyear Teview meeting
) Ve 2 laIfo::rn for you to move into to make

senil] '\? agement, sepera peop o were familiar with Young's history and performance
called Fnemi to suggedt that he consnder Young for the RIF. Fnend then carefully examined

judgment and trust issyes, Young lacked the execution skil!s that Andrew Berman, the other
coverage officer, possedsed. While Young had strong relationships with ceriain accounts, Friend
realized that those relatjonships would be easier 10 replace than the ones Berman had developed.
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